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Abstract

Secure tenure and registered land rights are widely believed to be necessary for access to credit, well
functioning land markets and economic development. As a result Namibia introduced long term leasehold
rights over communal and commercial land for resettlement purposes in order to address pre-
independence imbalances in land holdings. The purpose is to bring the resettled beneficiaries into the
mainstream of the economy, but this has not happened. The research analysed the institutional framework
for resettlement allocations and the transaction costs in order to understand the impact of leaseholds on
the beneficiaries ability to access credit and mobilise investments. The findings suggest that the
transaction cost were low when compared with similar transaction internationally, but high in comparison
with the production value of the parcels of land. The lack of resources available to the beneficiaries and
their resultant inability to service loans is a major contributor to the lack of economic development. Poor
access to information on the registration requirements for leases, combined with the requirements from
financial institutions and the lack of a market for leasehold rights meant that beneficiaries are not able to

register their leases in order participate meaningfully in economic development.
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Introduction

In 1990, the newly independent Republic of Namibia committed itself to redress the imbalances in land
ownership in the country. It developed a land reform programme in the non-freehold or communal areas
and the freehold, or commercial farming areas. The Namibian government has embarked on what Migot-
Adholla and Bruce (1993) called state-imposed tenure reform to provide long-term leasehold rights to
communal (non-freehold) areas. Similarly the state is providing rights of leaseholds to land acquired by
the state for resettlement purposes in the commercial (free-hold) areas for allocation to formerly
disadvantaged Namibians. In the communal areas the reform programme seeks to formalise private
customary land rights in land use for residential and agricultural purposes. In addition, leasehold rights
were introduced to communal areas in a bid to encourage more investment in land and hence accelerate
economic development. Land reform in the freehold areas aims to broaden access to land through the
National Resettlement Programme (NRP) on the basis of allocating leasehold rights to beneficiaries on
farms acquired by the government on a willing-seller, willing-buyer basis. Once the government acquires
the land, the farms are typically demarcated into smaller units and advertised for potential beneficiaries to
apply for resettlement. These farms are mostly suitable only for extensive livestock farming only (Brown,

1993, as cited in Werner & Kruger, 2007).

The National Resettlement Policy (NPR) intends that resettled beneficiaries of the land reform program
should be able to join the “... mainstream of the Namibian economy by producing for the open market
and to contribute to the country’s economy” (Ministry of Lands, 2001pp. 2-3). The NRP provides for a
lease tenure system that “will be arranged so that the benefiaries can use the Lease Agreement as
collateral to get a loan from lending institutions for agricultural production purposes” (original
emphasis). Section 42 of the ("Agricultural (Commerical) Land Reform Act No. 6 of 1995," 1995)
provides that beneficiaries should register long—term lease agreements with the state over their allocated
land parcels. Agricultural production on resettlement farms was thus firmly envisaged in a commercial

market environment.

Increasingly leasehold rights were being seen as the means by which to effect the anticipated commercial
activity of resettled farmers. The Bank of Namibia at their 14™ Annual Symposium, as well as the
Minister in his keynote address focused on the opportunities for lessees to able to access capital to invest
in their properties, both in communal and commercial areas. In a similar vein Mendelsohn et al (2012, p.
27) argued that the inability to use land as collateral and obtain credit results in land having no capital

value. Moreover, the inability to trade communal land rights severely limits incentives for investments.
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Consequently, they recommended that land rights holders in communal areas and by implication, lessees
of resettlement land — should be able to engage in land transactions (Ibid., p.33). According to these
authors, formalised property rights and access to credit will provide the “severely poor living in
communal areas...(with) new opportunities to create wealth” (Ibid., p.37). These views echo those of the
Peruvian economist, Hernando de Soto, who argued that formalised land rights will lead to the conversion
of “dead capital” into capital that can be used as collateral (Lawry et al., 2014, p. 63).1 Secure tenure is
widely believed by development practitioners and politicians to be a necessary condition for economic
development. It is generally assumed that secure rights to land leads to an increase in the level of access
to credit while reducing conflicts and maintaining well functioning land markets. Research has also
indicated that although there is a correlation between formal registration and poverty alleviation, this was
not always as a result of increased access to credit but rather the result of increased investment by the

rights holders (Galiani & Schargrodsky, 2010).

Despite this the registration of long-term leaseholds on resettlement land and communal areas has been
very slow. During the financial year 2013-2014 “the total number of 11 lease agreements were...handed
over to the Notary Public through the Attorney General’s Olffice for preparation and lodgement in the
Deeds Office” (Ministry of Lands, 2014). Considering that the MLR claims to have settled 5006 families
since 1990 (Ministry of Lands, 2014), this appears to be an insignificant number, particularly in view of
the fact that the MLR stresses the importance of “accord/[ing] resettlement beneficiaries entitlement and
security of tenure which can afford them an opportunity to access financial assistance and contribute to
the national development goals” (Ministry of Lands, 2014). This suggests that the registration of lease
agreements generates transaction costs that appear to be an impediment to the full implementation of
government policy and legal framework. These are costs typically associated with the effort of engaging
in the transaction, in this case of registering a lease on the resettlement land. Different types of transaction
costs can be identified such as measurement and enforcement costs (North, 1990) or with more
specificity; such as a) search costs, b) legal costs, ¢) administrative costs, d) development cost, ¢)
financial costs and f) uncertainty costs (Quigley, 1996) as reported by Zevenbergen, Frank, and Stubkjaer
(2007).

In the first place, registration requires that each land parcel is professionally surveyed and survey
diagrams produced. Once this has been done, the Valuer-General values the surveyed land parcel. A

major bottleneck has been to survey all land parcels, due to staff shortages in the Surveyor-General’s

"Fora critique of de Soto’s arguments, see for example, Kingwill et al., 2006.
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office (Werner & Odendaal, 2010b). However, a study on the registration costs of urban land by De
Vries, Lewis, and Georgiadou (2002) indicated that there are significant administrative and financial costs
associated with the surveying and registration of land in Namibia. The alleged unwillingness of
beneficiaries to apply for the registration of leaseholds suggests that the costs of doing so might outweigh
the potential benefits. More generally it is worth understanding the processes that could help to explain
the perceived unwillingness to apply or tardiness to register, leasehold rights. In this respect analysis of
local level rights and institutions against the centralized systems that allocate rights and resources
becomes more relevant. Research has shown that the beneficiaries actions might be better explained, or
influenced, by having local level institutions that are appropriate (Enemark & Sevetdal, 1999). They
argue that “local institutions matter” and that “peoples’ behaviour patterns are framed more by local

than central institutions”.

Understanding these processes requires us to examine the official policies and the legal frameworks. The
position taken in the National Resettlement Policy (Ministry of Lands, 2001) is that beneficiaries should
be able to use their leased land as collateral, in contrast to Section 46(1)(a) of the ACLRA, 1995, which
“prohibits any encumbrance of a lease except with permission of the Minister upon recommendation of
the Land Reform Advisory Commission” (Harring & Odendaal, 2002). To add to the ambiguities, a legal
opinion prepared by the Attorney-General for the MLR in 2000, stated that ‘once a lease is registered in
the deeds registry, it becomes immovable property and therefore it is possible to register a mortgage bond
over such lease...the lease so mortgaged can be sold in execution if the monies due in terms of the bond
are not paid’ (Attorney-General, 2000). However, commercial banks do not accept such leases, as the
state does not permit them to be traded (Werner & Odendaal, 2010b). Additionally the impact of using
formal titles in accessing credit for economic development and poverty alleviation has often been

accepted as orthodoxy despite conflicting evidence (Galiani & Schargrodsky, 2010).

Fundamental questions about increased levels of investments and hence increased agricultural
productivity in the wake of long-term registered leases, for example, remain unanswered. Similarly, it is
not documented who the people are who apply for the registration of long-term leases, and what their
motivations are. Conversely, what prevents larger numbers of beneficiaries to apply for registration,
particularly in view of widespread cash flow constraints on resettlement farms (Odendaal & Werner,
2010)? These low registration figures should be of concern to policy makers and land reform
implementers, and raise a number of pertinent questions. The questions involve a critical analysis of why

financial institutions at the moment are hesitant to accept registered lease agreements over resettlement



Responsible Land Governance:
Towards an Evidence Based Approach

ANNUAL WORLD BANK CONFERENCE ON LAND AND POVERTY
WasHINgTON DC, MarcH 20-24, 2017

land as collateral as well as the institutional framework governing the registration of leasehold and
accompanying transaction costs. The main research objectives are to describe and analyze the legal and
institutional leasehold registration framework/process for resettlement allocations and analyse the impact

of registered leaseholds on the beneficiaries’ ability to access to credit.

The first part of the study will focus on the general frameworks operating at national level. The
researchers analyzed the administrative and institutional processes that are required to register a long-term
lease agreement. Douglas C. North (1990) argues, that the impact of institutions are vastly underestimated
by economic analysts and that the costliness of information is critical to evaluating the cost of attributes
that are being exchanged. These are the costs such as those that one might find in a resettlement leasehold
agreement (Arrunada, 2001; North, 1990). This provides a framework for analyzing the cost and impact
of the institutional arrangements on the registration of resettlement leaseholds. Interviews with the
Registrar of Deeds should help to establish the legal process and requirements for registration of leases
and whether current pro forma lease agreements satisfy those requirements. This will also allow us to
analyze the leasehold registration process, and compare the leasehold registration process that has been
documented by this research, with the formal expectations of the land administration system (Dale &
McLaughlin, 1999). Through comparison of the leasehold registration process and the expectations from
a land administration perspective, it will allow us to identify any systemic flaws in the resettlement
leasehold registration process. If leases are registered in their current form, interviews with some financial
institutions will seek to confirm whether they accept or not registered lease agreements as collateral for
credit. Leaseholders will also be interviewed to determine their levels of investment in the resettlement

farms as a result of having lease agreements.

The field work for the second part was conducted in Oshikoto region. This provided data to help
determine the local level motivations and impediments to the registrations of lease agreements and allow
us to determine the perceived nature and value of formal lease agreements. The Oshikoto region has the
advantage of being home to some of the oldest resettlement farms, as well as communal land that was
surveyed in the 1980s for allocation to individual farmers in the Owambo Mangetti. The Ministry of Land
Reform has designated this area in terms of the Communal Land Reform Act and has embarked on a
process to clarify ownership of these units in order to register lease agreements. This process has been
documented to gain an understanding of the possible difficulties encountered. A better understanding of
this process and its possible impacts is of assistance in redefining the resettlement programme and more

generally provide valuable insights into the form and nature of formal land administration systems for
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Namibia. The data collected from the interviews will be used to develop an understanding of the value
and purpose of leaseholds from the perspective of the resettled persons. It will also allow for a better
understanding of the role of leaseholds in improving livelihoods and contribute to the previous research

on land reform and livelihoods in Namibia (Werner & Odendaal, 2010a).
Institutional Analysis

Institutions are more formally defined as the rules and regulations that shape society’s interaction. These
rules and regulations may be either formal (such as laws, policies and regulations) or informal (such as
customs, conventions and behaviour) (North, 1990). One may also think of institutions as being any facts
that are accepted as such, but that exist only because people collectively agree to accept them as such. An
example of such facts would be the existence of the Tropic of Capricorn, the boundaries of the Oshikoto
Region or property rights. John Searle (1995) defines these facts as stated above as institutional facts and
he contrasts them with brute facts, such as the fact the Khomas Hochland mountains exist. As such
property may be seen as an institutional fact by virtue of owing its existence to a complex network of
rules, regulations and customs. This is best illustrated by looking at the situation in a typical communal
area. In order to own property in a north central communal area it is generally required that you are
perceived to be a Namibian citizen with links to a traditional authority which is governed by the
legislation on traditional authorities and communal land as well as local customs. Family, kinship, ethnic
and business relationships are often intertwined in determining access to land rights under these
conditions. This does not exclude foreigners or other individuals, but it makes it much more difficult to
penetrate these networks and gain access information as the rules are often unspoken and not very
obviously transparent. It is this complexity of rules and regulations that govern peoples’ actions that is
referred to collectively as the institutional framework. This link between institutions and property gained
notoriety especially under the assumption that land titles would automatically lead to development (De
Soto, 1989, 2000). It is, however, commonly accepted that there is no such straightforward correlation
between titling and development and that a range of other institutions, formal and informal, play a role in
how property rights can support economic development. It is generally accepted that changing economic
needs and development drive changes in institutional arrangements. Consequently, property rights

regimes are also subject to these forces of change.

Land can be defined as a physical thing and an abstract thing (Dale & McLaughlin, 1999). The physical
thing being the soil, vegetation, topography and the abstract thing being the set of rights to use and
transfer value even though the physical object cannot be traded. The physical thing and the abstract thing



Responsible Land Governance:
Towards an Evidence Based Approach _

ANNUAL WORLD BANK CONFERENCE ON LAND AND POVERTY
WasHINgTON DC, MarcH 20-24, 201

is the same as the institutional facts and brute facts described by Searle (1995) or the institutions as
described by North (1990). A further distinction can be made between the formal (legal) institutions and
the informal (customary) institutions. Land administration is defined as those activities that support the
“... alienation, development, use, valuation and transfer ...” functions of land (Dale & McLaughlin,
1999). Generally this means that land administration may be seen to incorporate the policies, legislative
and customary frameworks (institutional) as well as the implementational (technical) aspects for the
functions listed above. Recent advances in technologies for surveying (GPS, drones) and information
management (GIS, NSDI) have meant that the technical aspects of land administration are no longer seen
as the key constrains for land administration systems to support development and that weak and

inappropriate institutional arrangements are more likely to be the cause for the failure of land

administration systems, rather than technical issues.

Leasehold rights are generally defined as temporary property rights of ownership, which is defined as a
private right, where an individual is assigned the rights. Usually the lessor would hold the property right
as some form of title or deed, and the lessee takes on those rights (including the benefits and
responsibilities) for a specified period. Generally during the period of the lease, the lessor may not re-
acquire the property, unless there has been a clear breach of contract (Dale & McLaughlin, 1999).
Typically there is an agreement between the lessor and the lessee. The lessee may even take out a
mortgage on the lease agreement. Feder and Feeny (1991) state that use rights, such as a long term
leasehold, which are transferred from the state are virtually indistinguishable from full property rights.
The leasehold certificate or agreement and the title deed of the lessor are the institutional facts and
represent the rights that their bearers have over a particular piece of land. These representations are also
what banks and other interested parties will examine on order to make decisions as the whether they can
extend credit, or otherwise transact with the individuals holding the rights over the land. Therefore the
nature of the agreements, contracts and other safeguards such as registration become increasingly more
important as the circle of interested parties expands. It is therefore necessary to describe and understand
the institutions that constitute leasehold rights and the mechanisms for enforcement of these rights. The
institutional framework for the registration of leaseholds as a developmental tool within the wider land
reform programme is provided by the NRP (Ministry of Lands, Resettlement and Rehabilitation, 2001),
the Agricultural (Commercial) Land Reform Act No. 6 of 1995, the Communal Land Reform Act No. 5
of 2002 and the Deeds Registries Act No. 14 of 2015.
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The NRP provides the rationale and objectives for registering leasehold hold rights providing a broad
framework and expectations within which the resettlement parcels must be administered. The NRP (2001)
explicitly states that, “applicants should adhere to the stipulations of the lease/resettlement agreement ...”
and that beneficiaries shall get 99 year lease agreements in order to be able to acquire credit. It provides
for the surveying of parcels for the registration of real rights. This is a clear, deliberate and precise
articulation of the institutional framework within which the rights of resettlement beneficiaries are to be

located. It provides for the following key rights explicitly or by inference:
Explicit Rights

i.  Resettlement beneficiaries will be provided with leasehold rights.
ii.  These leasehold rights shall be registered with the deeds office.
ili.  The leasehold rights should be able to be used as collateral for loans and be acceptable to

financial institutions.
Inferred Rights

i.  The leasehold rights should conform to the basic characteristics of leasehold agreements in the
national context.

ii. = The leasehold rights should form the basis for allowing the holders to participate in the
mainstream of the Namibia economy.

ili.  The leasehold rights must be transferable.

The Agricultural (Commercial) Land Reform Act No. 6 of 1995 (ACLRA) is less clear in that it makes
provision for land to be leased, alienated or disposed of for resettlement purposes. This creates a grey area
by which land is “allotted” with no clear rights. Where land is to be leased for resettlement purposes it is
clear however that it must be surveyed and registered in accordance with the Survey Act ("Land Survey
Act No 33 of 1993," 1993) and the Deeds Registries Act 47 of 1937. The rights for such a lease shall be
contained in the lease agreement and shall be for 99 years as per the ACLRA. If beneficiaries are
expected to be able to access credit using their lease agreements as collateral, the leasehold agreement
should not only conform to the legal requirements for the registration of leases as per the relevant
legislation, but should also conform to the requirements of the financial institutions with regard to the
provision of credit using lease agreements as security for loans. However, for a lease agreement to be

used as security, the Minister must give prior written consent, after receipt of a written request for such.
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The Communal Land Reform Act (CLRA) No. 5 of 2002, Section 33 (1) makes provision for short-term
leasehold rights that do not have to be registered except with the CLB. However Section 33 (2) states that
the if “... the land in respect of which the right of leasehold is granted is surveyed land which is shown on
a diagram as defined in section 1 of the Land Survey Act, 1993 (Act No. 33 of 1993) and the term of lease
is for a period of 10 years or more, the leasehold must be registered in accordance with the provisions of
the Deeds Registries Act, 1937 (Act No. 47 of 1937)”. This makes compulsory the registration of leases
that are for a period of more than 10 years on surveyed land. There is however no evidence of any
communal leasehold being registered in the deeds office. It appears that the Regional Offices of the MLR
receive and store the leasehold registers, rather than the CLB itself. However a copy of the communal

leaseholds are also sent to the Head Office for their records.

The Deeds Registries Act No 14 of 2015 makes provision for the alienation of previously surveyed and
un-surveyed state land, which also requires a survey, however it is expected that the farming units
available for allotment are all parts of farms that have been surveyed previously ("Deeds Registries Act
No. 14 of 2015," 2015). It is clear that the state may only alienate land by means of a deed of grant or a
deed of transfer; applicable in the case of the resettlement programme. There are no other provisions
made for the transfer of state land. This is argued to mean that the letter of allotment or the unregistered
lease agreements have no legal affect with regards to the transfer of any real rights of state land. No real
rights in land are transferred from one person or entity to another unless those rights are registered in the
Deeds Office. Section 11 (1) (b) of the Deeds Registries Act clearly states that “any real right in land ...
may be conveyed from one person to another only by means of a deed of cession attested by a notary
public and registered by the registrar”. This therefore raises the question as to the legal status of any real
rights expected to be transferred through any allotment or lease that is not registered in the Office of the

Registrar of Deeds.

The Deeds Registries Act requires that “leases relating to immovable property which property is
registered in a deeds registry in the name of the lessor may be registered in the deeds registry”. Section
54 provides that immovable property with a mortgage may not be transferred without release from the
cancellation of the bond and consent of the holder of the bond and that no cession may be registered on a
mortgaged lease without the cancellation of the bond and the consent of the holder of the bond. This
provides a guarantee to institutions that have supplied credit to persons using the real property rights as
security, that their interest in the secured property will not be abrogated without their consent. This is

critical for the functioning of a credit supply to property rights holders and is perhaps key to
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understanding the reticence of financing institutions to providing credit where property is used as security

without being registered in the Deeds Office.

Copies of the lease agreements used by the MLR for communal leaseholds and commercial leaseholds are
in essence identical. The contents of the agreements, the rights transferred and the rights that are reserved
are the same. The focus here is to determine the extent to which these leasehold rights can be registered in
the Deeds Office. Section 1 of the lease agreement makes provision for the description of the spatial
extent and location of the land subject to the lease agreement. Reference is made to a “leasehold
diagram” and provision is made for the inclusion of a ‘Diagram No.’. The diagram and its number refer
to the legal description of a property for registration in the Office of the Surveyor General. This implies
that the lease agreement is intended, or at least able to be registered in the Office of the Deeds Registrar.
Section 2 states that the lease agreement is “... subject to notarial registration as hereinafter provided
for”. Section 17 of the agreement states that the “agreement of lease will be executed and notarially
registered against the title deed of the whole farm ...”. This would appear to indicate that the intention is
that the lease agreements must be registered in the deeds office in accordance with the Deeds Registries

Act and the Survey Act of Namibia.

The process for the registration of communal and commercial leaseholds starts with the identification of
the land to be acquired by the state (Step 1). Once the land has been identified for acquisition, the land
must be registered in the name of the state in the deeds office (Step 2 & 3). Once the state has formally
acquired the rights to the land, several crucial steps must be completed to ensure that the leasehold
agreement may be registered in the deeds office in the name of the beneficiary (Step 4 & 5). The state
typically allocates a freehold farming unit it acquired to more than one lessee. In preparation for this, the
ACLRA requires that the MLR draws up an allotment plan and advertises the units as indicated on the
allotment plans. However these allotments plans are not formal subdivisions and have no legal standing
as a subdivision plan. The land must be formally subdivided into the individual allotments and surveyed
in terms of the Land Survey Act, in order to register leasehold rights over those parcels. These parcels are
then registered in the office of the surveyor general and must be appended to the lease agreements. At the
same time the leasehold agreements can be signed between the lessor and lessee. The Mangetti area farms
are formally surveyed but have not been registered in the name of the individuals occupying those farms.
However no leasehold in respect of the Mangetti farms may be registered in the deeds registry if the
Minister responsible for Agriculture has not consented to the subdivision of these parcels in accordance

with the requirements of the SALA No. 70 of 1970. Section 3 (d) of the SALA No. 70 of 1970 states that
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“... no lease in respect of a portion of agricultural land of which the period is 10 years or longer, ... shall
be entered into, ... unless the Minister has consented in writing”. Therefore the consent from the
Minister responsible for Agriculture must be sought, if not already provided, in order to be able to register
these leaseholds over the Mangetti farms. It is therefore argued that any communal land that is designated
as being for agricultural purposes should require the consent from the Minister responsible for agriculture
as per the requirements of the SALA No 70 of 1970. It requires that any leasehold right for a period
longer than ten years is treated as a subdivision requiring the consent of the Minister responsible for
Agriculture. In addition the lease agreement must also contain the diagram (formally subdivided parcel)
to enable registration in the Deeds Office. The CLRA No 5 of 2002 also requires that all leases longer
than ten years must be registered in the Deeds Office. In the case study area of Oshikoto Region

(commercial farms and Mangetti Farms) no leasehold rights have been registered in the Deeds Office.

Step 1 Step 2 Step 3 Step 4A - 4D Step 5 14'/, months

6 months

) Adwrtive and Akecale
Aoiment

31/, months 1 month

48

Get Coneart from

MLR Acquire >
MAWF for Subdiviwon

|
|
|
|
|
|
|
|
|
|
Commercial Lind
3 months I 1 month 1 month

Transter Propesty " Issue Dosd of N Exscute Leaso
— e > e i {  ApemniaDwds | 2
9 months Stam : State THe 3 months w s )

MLR Acguine

Communal Land b= Survey Aloment

1 month

Agreamant

20 months

| |
| |
| |
| |
I 1 |
| > é.u.- Lease |
| ) |
I |
| |
I |

Figure 1: Process Model for the Registration of Commercial and Communal Leasehold Agreements

Transaction Costs

Despite the fact that leaseholds are registerable, it seems that almost none are being registered in the
Deeds Office. This acts as a significant constraint on the ability of rights holders to invest in their
property and access credit thus limiting their ability to commercialise production as intended. There could

be a number of reasons for this inability to register leasehold rights in the Deeds Office as intended. One
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such reason offered in the literature generally is that the institutional frameworks are often not supportive
of the policy goals. In the case study situation it is argued that this is not the case and that the institutional
framework generally is in support of, encourages and in some instances requires the registration of
agricultural leaseholds. The process does not seem to be excessively complex, lengthy or different from
what is generally regarded as the norm in Namibia for the registration of leaseholds. However it seems
that for resettlement parcels and communal parcels there is no real will or effort to ensure that these leases

are registered unlike in the commercial sector.

An aspect that could serve as a barrier to registration is the cost of transacting. Therefore it is of interest to
understand the costs associated with the registration of leaseholds in order to determine whether this is an
impediment in the registration of leaseholds. Transaction costs are costs incurred during the exchange of
goods and services. In the case of registering an agricultural leasehold, it is the cost of acquiring the rights
and the registration thereof, excluding the purchase price, if any (De Vries, Lewis, & Georgiadou, 2002).
This is a relatively narrow definition of transaction costs, but will suffice to calculate these costs for
purposes of this paper. Four main types of transaction costs were identified by De Vries et al. (2002).

These costs include professional fees, government fees, taxes and investment or opportunity costs.

Type of Fee Activity Cost
Government Fees | Apply to CLB N$ 25.00
Government Fees | Obtain Certificate N§ 50.00
Professional Fees Survey of Land . N$ 21,646.00

Diagram Preparation N§ 500.00

Transport: Windhoek (1200km @N$10.07 per km) N$ 12,084.00

Accommodation (1 surveyor-N$1054), 1 ast.-N$ 820) N$3,748.00
Professional Fees | Time (N$ 647 per hour for 16 hours) N$10,352.00

Time (0.15% of N$300 000 — N$450 per hour for technical

assistant for 16 hours) N$ 7,200.00
Professional Fees | Lodge Deed N§ 300.00
Professional Fees | Prepare and Lodge at Deeds Registry (Conveyancer Fee) N$ 2,500.00

The taxes would be calculated as a percentage of the NS 0.00
Taxes and Stamp | purchase price, but not applicable in this case. )
Duties Stamp duties would typically be waived in the case of state

. . N§ 0.00

property being alienated.

Total Fees N$ 58,405.00

Table 1: Leasehold Registration Fees’

% For comparison we have calculated the cost for the transfer of a house with a value of N$2,000,000 and assumed
there are no survey costs and included only conveyance fees, stamp duties and taxes. It is estimated that the cost of
transfer would be about N$85, 665.00 (Government Costs — N$68,300 and the Professional Fees (Conveyancer) —
N$17,365).
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Source: Adapted from Bayer (2012), p. 20

The cost for the registration of one agricultural leasehold plot of between one thousand hectares and one
thousand five hundred hectares in the Mangetti area is illustrated in Table 1 above. It includes only the
government fees, professional fees and taxes. Investment or opportunity costs are not included in this

calculation. However the investment cost will be discussed separately.

The fixed transaction costs (government fees, professional fees, taxes) at first glance appear to be a
significant cost and would lead many to conclude that this is not affordable, given the perceived scale of
economic activity on many resettlement farmers. However, the cost should be seen in the context of the
value of the asset, and the advantages that may accrue from the registration of the leasehold agreement.
Using commercial rates, the minimum value of land is currently at around N$ 1,000 per hectare for
unimproved land. For a communal land parcel to be used for an agricultural leasehold having a size of
between 1000 and 1500 Ha3, this would translate to a communal land parcel value of between N$
1,000,000 and N$ 1,500,000 and the transaction costs constitute between 5% and 3.5% of the value of the

parcel.

This is a relatively low transaction cost if compared to global standards for transaction in real estate.
Transaction costs in Finland constitute approximately 10% of the value of the property (Zevenbergen,
Frank, & Stubkjaer, 2007). Transaction costs as a percentage of the property value measured across 25
countries vary from as low as 0.1% in the United Kingdom to 27% in Nigeria. The only other countries
where the transaction costs exceed 10% are Belgium (12.8%) and Greece (13.7%) (Ibid.). This clearly
demonstrates that the transaction costs for registration of an agricultural lease of 99 years is very much

within the norm globally, and would not generally be considered an obstacle to registration.

If it is considered that commercial land values for agricultural properties in Namibia are currently above
the production value of the land, it is appropriate to compare the transaction costs to the production
potential of the parcel. Rough calculations suggest that a cattle farmer on a parcel of 1,000 hectares
producing under optimum conditions (such as appropriate rainfall, no bush encroachment, suitable
infrastructure and sufficient water sources for animals) would have an annual profit of N$ 49,000. With
this income, (s)he would be able to service a loan of about N$60 000 over five years (See Tables 2 and 3).

Assuming that registration costs have to be borne by the lessee, these would be equivalent to one years’

? No significant study was carried out to determine the average size of agricultural leaseholds in communal areas.
However this is representative of the size of the farms in the case study area of the Mangetti block.
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income, or if (s)he were to spread the cost, would typically be affordable over a five year period, if (s)he
were to require no capital for other activities. This is a significant cost burden to the lessee, but not
prohibitively so, if the leasehold period is for the generally accepted 99 year period. Therefore, while it
can be concluded that the transaction costs are significant, they are perhaps affordable in the long term
given the period of the lease. However, it is still a significant burden on a cattle farmer, given the low-
income potential of the farms. The national income taxation regime in Namibia exempts people earning
less than N§ 50 000 per annum from paying tax, as they are considered to be amongst the lowest wage

carners.

What this indicates is that the problem is not the registration costs per se, but rather the small sizes of the
parcels that have to be registered, considering their economic potential. This is an important point because
the requirement that the subdivision of agricultural land is subject to approval from the Ministry of
Agriculture has been waived in the ACLRA. This creates the possibility that land is subdivided into units
that are not economically viable. Combined with the resettlement of asset poor individuals, it becomes
inevitable that leaseholds will not be registered due to the fact the leaseholders are unable to service loans,

rather than the cost being exorbitant or that the institutional framework being unusually complex.

In the case study area, the cost of surveying is by far the largest component of the transaction costs
(95.5% of the total cost). The cost per unit comes down significantly if more than one parcel is surveyed
at the same time. Travelling costs and accommodation costs are also significantly reduced as the travel
cost may only be charged once for a survey. Therefore if multiple agricultural leaseholds are surveyed at
the same time in a designated area, the costs can be significantly reduced to about fifty percent of the
current cost per parcel. All the farms in the Mangetti area have been surveyed as well as the resettlement
farms that were visited, at least in the case of individual allotments. Despite the fact that more than 95%
of the registration costs have already been incurred, leaseholds have still not been registered. The fact that
the leasehold have still not been registered, indicates that even if the costs of registration is significant, it
is not a sufficient condition preventing the registration of parcels. Therefore it is reasonable to conclude
that the fixed transaction costs are not the only consideration and that some other conditions exist that

discourages or prevents the registration of the leasehold agreements.

The transaction costs are not only the fixed costs indicated in Table 1, but that there are also investment or
opportunity costs that have not been considered yet. The investment or opportunity costs are those
alternative uses that may be considered, such as alternative investments, or the risk that is associated with

the investment. Unlike in the example used by De Vries et al. (2002) where the opportunity cost was
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based on the cost of the investment in subdividing the properties, there is no such equivalent scenario that
is appropriate in the case study area. As this part of the cost is difficult to quantify in the case study area,
one must revert back to the understanding of institutions and their impact on economic activity as

developed by North (1990).

The transaction cost theory of exchange as outlined by North (1990) provides an interesting perspective
that is very useful in understanding the transactions in the case study area. In essence he argues that
besides the fixed transaction costs as considered above one should include the costs of measuring the
valuable attributes of the objects of exchange as well as the cost of enforcement of agreements.
Zevenbergen et al. (2007) describe these costs as the costs that may arise prior to an agreement and those
costs that come after the agreement. Therefore the ex-ante costs (costs prior to the agreement) and ex-post
costs (costs after the agreement) may be considered as the measurement cost and the enforcement cost

respectively.

The cost of measuring an attribute value in exchange is significant, especially for communal areas, where
the restriction on land sales prevent a market value being determined for the commodity. There are also
no other clear instruments in place for measuring the value (production for example) of the assets under
consideration. This cost of determining value is further increased by the cost of access to information.
Parties transacting often do not have the same information at their disposal and this allows parties to
reveal, or not, what they know about the value of the asset being transacted upon. North (1990, p. 31)
argues that “because it is costly to measure valued attributes fully, the opportunity for wealth capture by
devoting resources to acquiring more information is ever present”. He goes on to state that that “the
more easily others can affect the income flow from someone’s assets without bearing the full cost of their

action, the lower is the value of that asset”.

What this means is that the persons who have the ability to influence the residual value of an asset should
be the rights holders, or to put it another way, when persons acquire the rights to an income stream, they
should be the determinants of the asset value. In practical terms this means that rights holders of
agricultural leaseholds should have control over the value of their asset so that they may take
responsibility for their investment decisions, otherwise the asset value will remain low. Leaseholders
should be able to transact with their rights without the government holding residual rights over the asset,
which serves to lower the asset value. Several examples of this cost can be seen in the agricultural
leaseholds that have been examined thus far. In some instances farmers are allocated a resettlement

leasehold where the water right is located on another person’s holding, with a condition that the water
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must be shared. This creates a scenario where one leaseholder, Leaseholder A, who does not have water
on his land is subject to the decision taken by Leaseholder B, who does have water on his land. According
to North (1990) that means that Leaseholder A can have his income flow from his use of his asset affected
by a person (Leaseholder B) who does not bear the cost of his action. This serves to reduce the value of

the asset and creates sufficient insecurity for the investment in production to become worth less as a result.

This also increases significantly the risk that investors are exposed to, either the leaseholder, or a financial
institution that he might approach for a loan. In fact it is argued by the researchers that this risk is so high,
that in essence the potential for further investment is essentially halted and little to no economic
development will take place. The financial institutions interviewed have also expressed the opinion that
this risk element makes it impossible for them to finance any activity where the lessee is not fully
responsible for decisions taken and that no other party should be able to take decisions which have the

potential to fatally compromise the economic activity and viability of the lessee.

Enforcement of agreements are not costless and do not automatically happen. If leaseholders’ rights are
infringed upon and he/she has no immediate remedies, this adds a risk premium. Similarly, if the lessor,
in this case the Government of Namibia through the MLR, reaches an agreement with the lessee, but the
lessor does not contribute to the upholding the agreements it creates insecurity. An example would be a
restriction on the use of resources such as game, wood, or stone on a farm for economic benefits. It
requires that the state monitor and supervise the use of resources on the farm through regular inspections
and this generates costs. Unless there is good enforcement, this will generally result in one party
neglecting their responsibility and the other party carrying the cost of such neglect. Generally the greater

these costs are and the higher the risk, the less the likelihood of significant economic development.

Access to Credit

Across the continent, the predominant form of land rights formalisation involved the conversion of various
forms of customary land rights to freehold title. Leasehold as a form of formalised land rights is far less
common (Platteau, 1996 p. 50). According to key informants in Namibia’s commercial banking sector, it
is very rare that loan applicants offer registered leasehold as collateral, partly because freehold title is so
common. In many ways, therefore, an extension of loans to the growing small-scale farming sector in the
communal and freehold agricultural sector, which will hold land under lease from the state, is new
territory. In both cases, the residual rights vest with the state as lessor (Bruce, 1986 p. 59). The anticipated
increase in credit uptake and subsequent economic development as a result of land titling programmes has

not materialised in most parts of the continent. There is considerable evidence related to the conversion of
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customary land rights to freehold which suggests that although tenure security was important for
agricultural development, land titling was not a critical factor in promoting economic development (Moyo

& Chambati, 2012 p. 66).

“Rather, a wider range of investments and agricultural policies involving state agricultural
interventions, private market and investment incentives and direct support to small producers
have been critical in promoting agricultural growth and development...even though the scale

of this remains limited” (Ibid.).

Our findings are supported by a recent review of evidence on the impact of land property rights
interventions on investments and agricultural productivity by Lawry et al (2014) found little evidence that
the formalisation of land rights, mostly through titling programmes, led to an increased use of such land as

collateral. The reasons identified by the authors include the following (Lawry et al., 2014, p. 63):

* The character of properties: properties of small-scale farmers — in the case of the review,
smallholdings of the rural poor - may not be attractive to financial institutions as collateral,
regardless of their tenure status.

* Tenure status does not affect the bankability of landholders. Research from South Africa suggests
that the most important factor leading to poor credit uptake by small-scale farmers was asset
poverty, i.e. the fact that farmers did not have sufficient capital or equity to leverage a loan.

* Poor access to information.

* The length of time for processing loan applications; and

* Quality of business plans.

Collateral is only attractive because the lender is able to re-possess the leased land and dispose of it in
order to refund the principle debt in a foreclosure. Land can only serve as security or collateral, if the
rights to it can be traded. Atwood (1990 p. 664) pointed out that without an active land market that allows

for easy land transfers, collateral has little economic value.

“Banks are not likely to accept as collateral land for which foreclosure in case of default is
difficult, costly, or forbidden by law or social custom. In addition, banks are likely to accept
land as collateral only in situations where the land market is sufficiently active for foreclosed

land to be disposed of fairly easily”.

Land must be easily transferrable to a person who wants to use it and is prepared to pay a price that is

sufficient to cover the outstanding debt. Moreover, it is not sufficient to make legal provisions for the
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mortgagability and transferability of leased land, ‘but the existence of a market and reliable, effective
demand upon which a market relies’ must already exist. Permitting mortgagability by law before a land
market exists may frustrate expectations (Bruce, 1986, p. 40). To summarise: “if foreclosure is impossible,
land loses its attractiveness as collateral” (Binswanger & Van Den Brink, 2005 p. 280). Collateral is only
one component of securing a loan. More important is the ability of an applicant to service a loan, which in
turn depends on his or her assets. In identifying the impediments for using leased resettlement land as
collateral, it is useful to follow Platteau’s (1996, pp. 59-63) conceptualisation of these as supply and
demand failures respectively. The former relate to financial institutions while demand failures deal with

possible reasons for beneficiaries not using their land as collateral for loans.

Supply failures refer to financial institutions being unwilling or unable to extend loans to the small-scale
farming sector. Despite the clear regulatory framework, foreclosures, for political and other reasons are
unpalatable and therefore quite difficult in the case of land reform parcels. A parralell record system is
also created with the MLR keeping the records instead of registering the rights in the deeds registry.
Financial institutions also consider the agricultural sector to be a high risk investment and are not keen to
administer very small loans due to the administrative costs. The non-existent land market due to un-
registered and un-tradable leases prevents their conversion into a bankable asset. These finding are
corroborated by Platteau (2000 p. 60-61) and Barrows & Roth (1990 p. 295). Supply failures exist because
land records are at variance with the reality on the ground and the registered lessee cannot always be
clearly identified because these rights are not registered in the deeds registry. This is a common situation
in the resettlement sector and on many small-scale commercial farms in communal areas. Financial
institutions remain hesitant to advance loans, if foreclosure involves having to clarify land rights
beneficiaries. The commercial financial institutions are guided by purely commercial principles. This
involves managing risks associated with loans to ensure that loans will be granted to enterprises that are
financially and economically sustainable. Aside from the issue of collateral they are concerned with
whether the applicant enterprise is financially sustainable (financial risk) and whether the means exist to
service the debt (repayment risk). They are also interested in whether the applicant is has the required
skills and infrastructure to carry out the proposed business (performance risk) as well as natural disasters

(farming risk) (J. Cloete, FNB, pers. Comm, 7 June 2016).

The institutional and legal framework governing leaseholds as described in the ACLRA does not prescribe
an absolute prohibition on mortgaging leased resettlement land. Registration of leasehold in the Deeds
Office guarantees that the lessee and his/her personal particulars can be easily traced, and that the land

leased from the state is properly demarcated by a professional land surveyor. Moreover, the lease period of
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99 years provides a lessee with ‘a secure expectation of continuing in possession to reap the returns on his
investment’ (Bruce, 1986, p. 38). On a formal legal level, therefore, all the elements are in place to use
leased land as collateral. However, the procedures and controls prescribed by the ACLRA amount to
“controls over commercial transactions” (McAuslan, Benhke, & Howard, 1995 p. 31). The ACLRA
requires the written consent of the Minister on recommendations of the Land Reform Advisory
Commission for someone to use their leased land as security for a loan (Section 46"Agricultural
(Commerical) Land Reform Act No. 6 of 1995," 1995). This partly explains why banks are reluctant to

accept registered lease agreements as collateral loans.

Bruce (1986, p. 38) drew attention to the fact that offering land as security is not the only necessary
condition to obtain a loan. In addition, a lender must be able to legally take the land and transfer it to
another person at a price that satisfies an outstanding debt. This is only possible with the written consent
of the Minister. Officials in commercial financial institutions have raised the inability to foreclose on
leasehold land as the single most important stumbling block in accepting leasehold land as collateral. No
legal provisions exist to regulate the terms and conditions under which mortgages may be granted using
leased land as collateral. As it stands, the process prescribed by law for lessees to obtain permission to
mortgage their land is cumbersome, involving the Land Reform Advisory Commission and the Minister.
This is likely to give rise to bureaucratic delays. Key informants have also expressed concerns that the
absence of clear regulations on how to deal with foreclosed state land may open the door for political
considerations to influence decisions and make it difficult to foreclose on wealthy and well-connected
lessees. Platteau (1996, p. 60) noted that “registration is obviously ineffective if titled land is not
considered a reliable collateral by credit-givers, either because it is difficult to foreclose or because, the

market being thin is not easy to dispose of in case of default”.

Making registered leaseholds legally tradable will not be sufficient to obtain credit from financial
institutions. An applicant for a loan must be credit-worthy and able to service a loan (Bruce, 1986, p. 40).
Officials of commercial banks confirmed in interviews that the ability to repay a loan was more important
than the form of collateral. None of them entertained security lending, i.e. granting a loan purely on
collateral. Even as a development bank dispensing loans from a dedicated credit facility for resettlement
farmers, the Post Settlement Support Fund, Agribank requires applicants to complete an 8 page application
form including a statement on assets and liabilities, income and expenditure, credit report, valuation report
and surrender value of any investments. No amount of credit is likely to make an unsustainable enterprise
sustainable. Farm size is important in determining whether the land can be farmed in a financially

sustainable manner. The PPT (2005b, p. 22) has pointed out “that there is a cut-off point below which a
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piece of land cannot be farmed on an economically viable basis”; i.e. where the realistic revenues derived
from farming are too small to cover living expenses as well as running and maintenance costs. The
waiving of the requirement that MAWF must consent to the subdivision of agricultural land also raises
important questions about the sizes of the units (and sustainable farming) that are allocated for farming in
the resettlement programme. If the MAWF, which is responsible for agricultural production in the
country, does not have the power to prevent the subdivision of land into unsustainable units, it opens the
possibility that this may inadvertently happen in the resettlement programme and is key in determining the

financial sustainability of the leasehold farming operations.

For collateral to have value to financial institutions, the underlying registered right must accurately reflect
the actual rights and obligations as well as the subject holding the rights as reflected in the lease
agreement. Normally on a formal legal level this is guaranteed by registering a lease agreement in the
Deeds Office. Situations may occur, however, where the situation on the ground is at variance with the
registered right, especially when the rights are not registered in the deeds registry. This is likely to cause
financial institutions to be hesitant in accepting registered lease agreements as collateral, as these are
encumbered in a sense, not financially, but by people who rely on access to the land. It is not uncommon
that people other than the registered lessee obtain secondary or derived rights to the leased land. To start

with, the conditions of lease include a provision, which obliges lessees

“to use in common with other lessee on the farm in which his property forms a part, all
boreholes, windmills, pumps, water pipelines and such other installations established for
the supply of water, whether it is situated within the boundary of his or her property or not,
and shall also jointly with such other lessees be responsible for the maintenance of such

installations normal wear and tear” (MLR, 2004, p. 5).

These conditions are intended to ensure that those beneficiaries, who do not have water points of their own
on farms, are not deprived of access to water. Apart from potential disputes between the lessee and the
neighbouring beneficiary who is depended on the former’s water, such disputes can potentially be
amplified when a financial institution seeks to attach the land for resale. This also increases the risk for
financial institutions and the owners, because the person holding the rights to the water may make
decisions affecting the former’s ability to economic activity. Earlier we indicated that the ability of third
parties to take decisions that affect the lessee, without being held accountable for the decision, greatly
increases the risk for the lessee. This increased risk for the economic sustainability of the undertaking is a

current and significant deterrent for banks. Thus the lessees are often unable to realise the economic
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potential of their allocation or are averse to taking the risk associated with this type of institutional
arrangement. Not only does it increase the risk but it also reduces the banks’ ability to sell the leasehold
right as swiftly as possible, without solving disputes first. Banks may also find it more difficult to find a

buyer if (s)he has to share resources with other parties.

Small-holder farmers may be reluctant to offer their land as collateral for loans (demand failure) due to the
perceived risk of losing land through foreclosure as a result of the lack of capital (See also Barrows &
Roth, 1990, p. 275). Asset poverty of beneficiaries may also hold back demand. Evidence from South
Africa has identified the lack of capital or loan equity with which to leverage a loan as the main constraint
in accessing finance (Lawry et al., 2014, p. 63). The absence of critical conditions to exploit investment
opportunities reduces the demand for credit. “This applies when the required infrastructure, input-
delivery, output-marketing or extension services are not available” or where appropriate technology for
agriculture is non-existent or inaccessible (Platteau, 1996, pp. 62—63). Institutions that govern land
administration can constrain responsiveness to credit uptake “if inflexible rules of tenure prevent
movement of resources among individuals, or if tenure insecurity lowers investment demand” (Barrows &

Roth, 1990, p. 296).

In 2016, the MLR had a total of 24 resettlement farms in the freehold sector of the region. In addition,
there are 100 surveyed farm units in the communal area of the region. Four of these units house the
Ministry of Agriculture, Water and Forestry’s Livestock Development Centre at Okapya (Ministry of
Lands and Resettlement / KfW, 2009, p. 21).

The Resettlement Audit of 2008-09 indicated that 15 farms had been allocated to 134 beneficiaries with
only 24 able to produce a “letter of allocation”. The remainder were reported to have obtained rights to
these farms by word of mouth (Werner, 2010 p. 26). The average land area available to 134 people
residing on the 46,000 ha of farm land in total was too small to sustain agricultural production with only
11 out of 134 beneficiaries (8%) having land allocations exceeding 1,000 ha. If the 11 beneficiaries with
more than 1,000 ha are excluded from the calculation, the average land area per beneficiary in the

category of less than 1,000 ha decreases to 184 ha.

Of the one hundred Mangetti farms, ninety-six were allocated to individuals in the 1980s and four were
kept by the MAWF for the livestock development centre at Okapya. Anecdotal evidence based on

discussions with the extension technicians at the Okapya Livestock Development Centre (LDC) suggests
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that many farmers are not farming commercially*. Farmers were described as not being sufficiently trained
in financial aspects of their farming (costing, budgeting), livestock breeding and marketing. According to
the extension officer at Okapya LDC, Mangetti farmers generally do not have clear production objectives.
Farms are poorly managed, cattle are wild, and combined with deficient infrastructure, impacts negatively

on marketing cattle.

Only one resettlement beneficiary was in possession of a signed lease agreement, all other informants
either had no documentary proof of their rights, or, at best, a letter of allocation. This suggests that the
situation as depicted by the Resettlement Audit in 2009 has not changed dramatically with only 24 of the
134 beneficiaries had letters of allotment, while 98 had settled by word of mouth. Beneficiaries who have
been settled officially felt powerless to prevent others from settling on the land, as the land, according to
them, belonged to the state and not to them. It is not uncommon for a number of households sharing two
or three camps. At Urwald, two individuals were selling land parcels of about 10 ha to anyone who had
money. Several people had already, or were in the process of fencing off these parcels. Complaints about
this to the regional MLR office by the original beneficiaries reportedly fell on deaf ears. Beneficiaries,
while utilising their own individual land parcel, are forced to share water with a neighbour on account of
not having their own. Problems arising from shared and derived rights for financial institutions have been
discussed earlier but on the demand side, individuals sharing camps are not likely to be able to apply for

loans, as not all the people sharing the parcel may agree to do so.

Initial allocations of surveyed farming units in the Mangetti were made to individuals by the Department
of Agriculture in the previous administration. Beneficiaries had ‘lease agreements for grazing’ (Afrikaans:
huurooreenkoms vir weiding), which were renewed annually until 1989. Over the years, land was
transacted, primarily as owners died. By early 2014, 41 of 88 farmers surveyed by the Secretariat of the
Land Board had obtained their farms through inheritance, transfers by family and a friend, all with the
approval of the Ndonga Traditional Authority (Oshikoto Communal Land Board Secretariat, 2014, pp. 13—
14). One informant stated that apart from a list of beneficiaries in the office of the Ndonga Traditional

Authority, the map of the Mangetti farms was the only record of farm owners.

Single ownership of farming units as originally contemplated, was gradually compromised by several
factors. Firstly, while farm allocations were made to individual beneficiaries, it is common that cattle of

up to 10 livestock owners are grazing on a farm nominally ‘owned’ by one individual. These can belong to

* The information below should be interpreted with caution, as it was not possible to meet farmers and hear their
views.
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family members or friends. Inheritance disputes appear to be common. In some cases such disputes arise
after the families of deceased parents decide to appoint foster parents to manage the inherited farm on
behalf of minors and refuse to leave once the children reach adulthood. Although the land may be
registered in one name, the fact that livestock of many other owners are utilising a farming unit implies
that in the event of foreclosure, financial institutions will have difficulty in doing so. It also illustrates the

extent to which communal practices persevere in the absence of enforcement of the formal property rights.

The primary consideration of any financial institution in considering an application for a loan, is whether

an applicant is able to repay the loan.

LSU | Females | Calves Replacement | Calves | Price | Turnover | Expenditure Gross
(60%) (75% calves (15%) | for sale per (40% of income per
calving calf turnover) annum
rate)
67 40 30 5 25 3289 82225 32 890 49 335

Table 2: Gross Farm Income on Cattle Resettlement Farm, 2015

Source: Werner, 2015, p. 10

The current resettlement model severely restricts bankability of full-time farmers with little or no access to
off-farm income. It provides for the allocation of land parcels that are too small to farm on a sustainable
basis, both financially and environmentally. A very rough calculation using the ‘Maximum income
derivation formula’ of the MLR suggests that a 1,000 ha land parcel with a carrying capacity of 15
ha/LSU will generate a gross annual income of less than N$ 50,000 under the best possible conditions as

Table 2 above shows.

Interest rate Cattle farmers (repayment N$ 1,200 per month)
Prime (10.75%) N$ 57,000
Prime less 1 (9.75%) N$ 59,000
Prime less 2 (8.75%) N$ 60,000
Agribank 4% N$ 65,000

Table 3: Estimated Maximum Loan Amounts of DURS Beneficiaries

Financial institutions are not likely to grant loans to applicants if the servicing of such loans exceeds 30
per cent of their income. Using the rough income calculations presented above, the average resettled cattle
farmer for whom the sale of livestock is his/her main source of income, will thus not be able to obtain a

loan which requires him/her to repay more than N§ 1,200 per month, assuming that (s)he has no other
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liabilities or assets that can be used as collateral. A rough calculation of what farmers in those income
brackets can afford at different interest rates is presented in Table 3. In all cases a 5 year repayment period
was assumed and a repayment amount of approximately 30% of monthly income (Updated from Werner,

2009 p. 24-25).

A registered lease agreement loses its value as collateral if it cannot be traded. Atwood (1990, p. 664) has
argued that ‘collateral itself may only be valuable where there is an active land market which permits easy
land transfers’. The Namibian government has been loath to permit and encourage the development a land
market in the resettlement programme and in communal areas. There is a political concern that trading
lease agreements will defeat the objectives of the National Resettlement Programme, which is to provide
small-scale farmers with access to freehold agricultural land. In 2002 the Minister of Lands and
Resettlement stated in the National Assembly stated that land purchased by the state for resettlement
should not be sold. “It should rather serve as a place where some future commercial farmers should
graduate from and be able to acquire their own agricultural land”. The context of this statement was his
motivation for the deletion of a clause in the ACLRA that provided for the possible purchase of
resettlement units by beneficiaries after 5 years. This provision was repealed in 2002, so that currently

long-term leases between the MLR and beneficiaries are the only form of tenure that can be registered.

Allowing a regulated land market in leased land to develop would make it possible for financial
institutions to accept registered leaseholds as collateral and have positive impacts on the productivity of
the entire resettlement sector. Deininger and Mpuga (2003, p. 335) have argued that land rental markets
can lead to efficiency-enhancing outcomes potentially transferring land to more efficient producers. A
formal land market will enable those farmers who are unable to farm effectively to earn a livelihood
without becoming a burden on the state. A regulated land market would provide them with an option to
get out of resettlement farming altogether in response to off-farm economic opportunities after receiving
some form of compensation from a new lessee. Alternatively, they may choose to continue to reside on
the land with limited livestock and sub-lease their grazing land in return for a market related rental. In any
event, allowing a land rental market to develop will ‘facilitate easy reallocation of land toward more
efficient users than current owners, especially if current owners are old, are non-cultivating heirs, are

urban beneficiaries of restitutions and so on’ (Deininger, 2003, p. 85).

A land rental market would also make it possible for new beneficiaries to benefit from resettlement
without having to apply to the MLR for resettlement. Accessing land through a land rental market has low

entry barriers relative to land sale markets. Accessing resettlement land through a land rental market
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implies, however, that instead of receiving land free of charge from the MLR, prospective lessees have to
compensate the original lessee. This may act as a process of self-selection, as it is likely to attract only
those people who are interested in farming and have the requisite assets. The risk is that it may also attract
wealthy individuals, who may access land for investment or lifestyle purposes.” Legalising sub-leasing
through a controlled land rental markets will enable successful beneficiaries to lease additional land to
expand their farming operations and asset base. The current model of resettlement, which restricts
beneficiaries to a minimum allocation, inadvertently locks them into a position that does not provide for
much more than subsistence farming. With the prohibition on sub-leasing allocated land, beneficiaries
have no legal opportunity to fill this gap on resettlement farms. It is thus not legally possible for
beneficiaries to become future commercial farmers by ‘graduating’ from resettlement land ‘and be able to
acquire their own agricultural land’ as the Minister of Lands anticipated (Republic of Namibia, 2002, p.

23).

The absence of land rental markets results in financial institutions not accepting registered leasehold as
collateral for loans. It also prevents beneficiaries from accumulating livestock beyond a certain threshold,
thus making it impossible to reach the livestock numbers needed to qualify for an AALS loan. Without
the ability to trade lease agreements, they have no economic value, but mainly serve to regulate the
relationship between the state and beneficiaries (Sakkie Coetzee, pers. communication, 27.4.2016). A
future land rental market should ‘provide households with secure and flexible rights in... rental to adapt
land holdings to personal needs, whether for full-time farming, part-time farming, or a residence’ (Roth,
1994, p. 24). Renting land from the state is ‘more friendly to the rural poor than land sales markets in
allowing them access to land (de Janvry & Sadoulet, 2001, p. 12). The main reasons for this observation
include that ‘there are lower transaction costs in land rental rather than land sales markets’. The former do
not require costly procedures of title verification and registration. Secondly, rents charged for leased land
‘cannot exceed the tenant’s ability to pay based on the use of land’. Rents, therefore, are based on the
productive value of the land, precluding costs of overpriced land being carried to rents (Ibid.). Thirdly,
lease contracts can be tailored to tenants, to mitigate the market failures that disadvantage the poor ‘and to
specifically make them benefit from the market failures that play in their favour’. Finally, leases do not
require the poor to tie up large amounts of capital in long-term mortgages, which theoretically can be used

as working capital (Ibid, p. 13).

> This is not to imply that the current resettlement model does not attract people who apply for resettlement for
lifestyle purposes.
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Conclusion

The policy environment encourages the registration of resettlement leases. The institutional framework
allows for and in some cases requires the registration of resettlement leaseholds. The requirements are
clear and the process is not excessively complex so as to render it impossible to register leaseholds.

However, in practice this has not happened.

The findings suggest two major reasons for the lack of registration of leaseholds. Firstly, there seems to
be a general lack of information about the process and requirements for registration among beneficiaries,
implementing agencies and financial institutions. Instead a parallel registration process has been
encouraged, inadvertently or deliberately, placing the land record into the hands of Communal Land
Boards, Traditional Authorities and MLR official rather than in the Office of the Registrar of Deeds, thus
rendering the land allocations worthless for use as collateral. The second reason relates to financial,
technical and other capabilities of the beneficiaries as well as the economic potential of the parcels, rather
than the leasehold registration process itself. Analysis of the transaction cost reveals that they are
significant in relation to the earning potential of beneficiaries but compare very favourably with
international practices and costs. This further supports the notion that while there are complaints about the
costs associated with registration, it is not so much that these costs are outside the norm, but rather that
the beneficiaries are simply unable to afford these costs, given their assets and economic activities. The
ability to turn registered leasehold into collateral also hinges on the ability of financial institutions to sell
leaseholds in the event of foreclosure. This presupposes an active land market in the small-scale farming
sector on resettlement land and in designated areas on communal land. This requires the development of a
land market that is not unreasonably constrained by restrictive rules and regulations. This will ensure that
financial institutions are more able to invest in registered leaseholds as they are still able to sell leaseholds
swiftly in the event of foreclosures. A land market in the small-scale farming sector will also make the
current resettlement model more flexible. Ambitious and asset strong beneficiaries will be able to lease
additional land legally, while those who are unable to farm their land optimally — be it due to a lack of
assets, ill-health or age — will be able to benefit from their allocation through subleasing. Finally, the
option to offer registered leasehold as collateral for loans will only become attractive to farmers, if they
are able service a loan. This requires that farmers have sufficient assets to do so, which in turn depends on
a number of factors, particularly farm sizes. It was argued that the minimum farm sizes recommended for
resettlement beneficiaries are too small to substantially improve the livelihoods of people, while leaving

enough cash flow to maintain farm infrastructure, make capital investments and service a loan.
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